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Costs — Costs de bonis propriis — When to be awarded — Against state attorney and public officials — MEC liable for damages arising from birth of child with disability — Defence of claim unjustified and reckless — Conduct of state employees of such degree of incompetence and indifference that to be C held personally responsible for portion of costs.
[bookmark: LPTOC2]
Headnote : Kopnota
C After making an order declaring the Gauteng MEC for Health, the defendant, 100% liable for the plaintiff's damages arising from the birth of her son, with a disability, and ordering her to pay costs, the court issued a rule nisi calling upon her to show cause why she should not be held personally liable D de bonis propriis for costs; alternatively, to identify the responsible officials. When considering confirmation the court focused on the conduct and decision-making of the state attorney and legal advisors from the health department (a medicolegal advisor and legal administrative officer) identified as having dealt with the claim.
[bookmark: LPHit1]E Held: Costs de bonis propriis were only to be awarded in exceptional circumstances and a legal advisor or representative was not to be punished for every mistake or error of interpretation. But there was a limit, and it had been crossed when encountering the degree of indifference and incompetence evidenced in this case. The required exceptional circumstances were present where the three professionals, two lawyers and onemedical F practitioner —
   •   claimed that they considered the merits of the case, despite being unable to do so since they were not in possession of the necessary records;
   •   paid no regard to the expert report of the plaintiff;
   •   failed to provide their chosen expert with access to the relevant facts;
   •   failed to ask their expert to comment on the plaintiff's expert report;
G    •   were content to rely on a one-page report that disclosed no basis for any defence;
   •   were content to rely on bald, unsubstantiated assertions by the expert;
[bookmark: LPHit2]   •   permitted the litigation to continue in circumstances where (1) no defence was exhibited in the report of their expert; (2) no defence was pleaded; (3) no defence was advanced at trial; and (4) they were unaware of any H defence to negligence ;
   •   were reckless as to the facts of this matter in decision-making; and
   •   had an inert approach to pre-trial litigation. (Paragraphs [68], [70] and [72] – [73] at 634E – F, 635B – C and 635D – 636A.)
Although such costs orders were drastic measures, the court was faced with I state employees who simply could not be bothered to do their work. Recent authorities dealing with the conduct of public officials revealed that shaming them no longer worked — even the exhortations of the highest court fell on deaf ears.
Accordingly the rule was confirmed and the responsible officials ordered to pay de bonis propriis 50% of costs jointly and severally with defendant on J attorney and client scale. A copy of the judgment was forwarded to the
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relevant Law Society for further action as it deemed fit. The MEC was A discharged from personal liability. (Paragraphs [71], [90] and [102] at 635D – H, 640E – F and 649F – I.)
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Return day of rule nisi order granting costs.
Order
B 1.   Ezekiel Matlou, Jabulani Macheke and Kgoposi Cele are ordered to pay de bonis propriis 50% of the costs (identified as such in para 134 of my first order of 16 October 2014) jointly and severally with the defendant on the attorney and client scale.
2.   In the event of the plaintiff recovering all of her costs from the defendant, the defendant is ordered to recover 50% of the costs C paid by her to the plaintiff de bonis propriis from Messrs Matlou, Macheke and Cele jointly and severally.
3.   The conduct of Mr Matlou is referred to the Law Society of the Northern Provinces for investigation and such further action as it may deem fit.
4.   The registrar is directed to send a copy of this judgment, as well as D the judgment in this matter of 16 October 2014, to the Law Society of the Northern Provinces with the request that the Law Society investigate the conduct of Mr Ezekiel Matlou as appears from this judgment, with a view to taking such action as the Law Society may consider appropriate.

